
 

June 30, 2022  

 

SUBMITTED VIA REGULATIONS.GOV  

 

The Honorable Martin J. Walsh  

Secretary  

U.S. Department of Labor  

200 Constitution Ave., NW  

Washington, DC 20210  

 

RE: RIN 1218-AD40, Improve Tracking of Workplace Injuries and Illnesses 

 

Dear Secretary Walsh: 

 

We write in opposition to the Occupational Safety and Health Administration’s (OSHA) 

proposed rule titled “Improve Tracking of Workplace Injuries and Illnesses.”1 Not only does the 

proposed rule restore controversial provisions from the 2016 Obama-era electronic 

recordkeeping rule2 but also it further expands the number of employers that must comply with 

this flawed mandate.3 The U.S. Department of Labor (DOL) should abandon this proposed rule 

because it completely ignores worker privacy concerns and adds burdensome new requirements 

with little value in keeping workers safe. With this proposed rule, the administration seemingly 

intends to reward its Big Labor allies and to continue its crusade against job creators and their 

employees without improving workplace safety. 

 

 
1 Improve Tracking of Workplace Injuries and Illnesses, 87 Fed. Reg. 18,528 (proposed Mar. 30, 2022) [hereinafter 

Proposed Rule]. 
2 Improve Tracking of Workplace Injuries and Illnesses, 81 Fed. Reg. 29,623 (May 12, 2016), 

https://www.federalregister.gov/documents/2016/05/12/2016-10443/improve-tracking-of-workplace-injuries-and-

illnesses.  
3 JACKSON LEWIS, OSHA PROPOSES EXPANDING ELECTRONIC RECORDKEEPING RULE TO ADD SMALLER EMPLOYERS 

(Apr. 19, 2022), https://www.jacksonlewis.com/publication/osha-proposes-expanding-electronic-recordkeeping-

rule-add-smaller-employers.  
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As the committee of jurisdiction over the Occupational Safety and Health Act, the Committee on 

Education and Labor (Committee) has examined this issue extensively and has held numerous 

hearings with testimony from a variety of stakeholders, including employers, workers, legal and 

human resource professionals, and public health officials. During the 114th Congress, the 

Committee held a hearing on the 2016 recordkeeping rule and heard from witnesses who testified 

on the burden these requirements place on employers and how they detract from proactive 

workplace safety programs and initiatives that employers take to reduce accidents before they 

happen.4 David Sarvardi testified on behalf of the Coalition for Workplace Safety:5 

 

For many employers compliance with OSHA’s recordkeeping obligations means 

they must divert resources to cover these indirect and overhead costs, which 

results in resources being diverted away from safety and health initiatives. To 

actually improve workplace safety, OSHA and employers should be focusing on 

identifying true causes of injuries and illnesses and developing new technological 

means of correcting them to prevent injuries from occurring in the first place. 

Instead, OSHA’s proposals on recordkeeping focus on how and whether all 

injuries are documented, which … does not advance the cause of safety and health 

practice.6 

  

Committee Republicans support common-sense policies to ensure safe and healthful conditions 

for America’s workers. At the same time, the federal government should not impose unnecessary 

regulatory burdens on workplaces that stifle productivity and job creation. Restoring these 

Obama-era reporting requirements will create additional layers of red tape while doing little, if 

anything, to promote health and safety. Instead of creating additional paperwork burdens, the 

administration should work with employers and their employees to develop proactive solutions 

that address gaps in safety to prevent injuries and illnesses before they occur. 

 

Among the egregious provisions this proposed rule revives from the 2016 rule is the requirement 

that certain establishments submit detailed injury and illness data that contain confidential and 

personally identifiable worker information. Specifically, the proposed rule requires 

establishments with 100 or more employees, in identified high-hazard industries, to submit their 

OSHA Form 300 and Form 301 to the agency electronically every year. These forms contain 

sensitive employee information such as employee names, date of hire, job titles, gender, 

descriptions of injuries and body parts affected, employee’s home address, date of birth, and 

treatment for each recorded injury. This is sensitive employee information which the government 

is obligated to protect. 

 

 
4 Promoting Safe Workplaces Through Effective and Responsible Recordkeeping Standards: Hearing Before the 

Subcomm. on Workforce Protections of the H. Comm. on Educ. & the Workforce, 114th Cong. 28-29 (2016) 

(statement of David Sarvadi, Partner, Keller & Heckman).  
5 The Coalition for Workplace Safety (CWS) is comprised of associations and employers that believe in improving 

workplace safety through cooperation, assistance, transparency, clarity, and accountability. See CWS, ABOUT THE 

COALITION, https://workingforsafety.com/about-cws.    
6 Savardi Statement, supra note 4. 

https://workingforsafety.com/about-cws
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Recognizing this burden, in 2019, the Trump administration OSHA issued updates to the 

electronic recordkeeping regulations to revoke the collection of Forms 300 and 301. In issuing 

the rule, OSHA concluded: 

 

OSHA has determined that the rule will benefit worker privacy by preventing 

routine government collection of information that may be quite sensitive, 

including descriptions of workers’ injuries and the body parts affected, and 

thereby avoiding the risk that such information might be publicly disclosed under 

the Freedom of Information Act or through the Injury Tracking Application…. 

OSHA has determined that avoiding this risk to worker privacy outweighs the 

data’s uncertain incremental benefits to enforcement.7 

 

The Biden administration incredulously stated in its proposed rule that it intends to publish these 

form submissions online to allow public access, despite the sensitive and private employee 

information contained therein. While OSHA claims it will withhold certain fields from the public 

using automated software,8 there are no guarantees that this data may not be disclosed 

accidentally. Further, in a smaller community or business, it may be easy to determine a worker’s 

identity and sensitive medical data from publicly disclosed information regardless of whether 

personally identifiable information is included in the submission, thus violating the employee’s 

privacy. 

 

It appears that political benefits to this administration outweigh worker privacy concerns. The 

proposed rule states the purpose of collecting and publishing this data online is to provide 

employees, unions, potential customers, and other individuals with injury and illness data “to 

make informed decisions about the workplace safety and health at a given establishment.”9 This 

purported justification is nonsensical, considering that an employer’s injury and illness logs say 

nothing meaningful about an employer’s commitment to safety and compliance with OSHA 

standards. Many factors outside an employer’s control may lead to workplace injuries and 

illnesses. For instance, many employers are likely to report a large increase in workplace injuries 

and illnesses as they record COVID-19 cases among employees, even when work-relatedness is 

unknown. Former DOL attorney Bradford Hammock testified before the Committee as follows: 

 

OSHA should know that the occurrence of an injury, in and of itself (and its 

subsequent recording) is not a complete or fair indication of an employer’s safety 

and health program and its effectiveness…. In fact, in many instances an effective 

safety and health management system will initially result in an increase in injury 

reporting, which can be reflected in an OSHA 300 Log. Having more injuries and 

 
7 Tracking of Workplace Injuries and Illnesses, 84 Fed. Reg. 380, 381 (Jan. 25, 2019), 

https://www.federalregister.gov/documents/2019/01/25/2019-00101/tracking-of-workplace-injuries-and-illnesses.  
8 Proposed Rule, supra note 1, at 18,529. 
9 Id.   

https://www.federalregister.gov/documents/2019/01/25/2019-00101/tracking-of-workplace-injuries-and-illnesses
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illnesses reported for a certain amount of time is not an indication—necessarily—

that a worksite is unsafe. It may mean the exact opposite.10 

 

This proposed rule is not about improving workplace safety. Rather, it is another transparent 

action from the Biden administration to reward their Big Labor allies. This proposed rule 

promotes the public shaming of employers, taking workplace safety data out of context and 

publishing it online for labor unions to exploit during organizing efforts and to pressure 

employers in negotiations. Currently, unions do not have access to detailed, site-specific injury 

and illness data for nonunion employers, and they made clear that the disclosure of this 

information is one of their priorities.11 DOL further revealed its intention to reward Big Labor in 

its extension of the proposed rule’s comment period,12 citing a single request from the AFL-CIO, 

despite the fact that it has routinely denied similar requests from business stakeholders and 

members of Congress.13 While unsurprising given the Biden administration’s claims to be the 

most “pro-union administration in American history,”14 it is disappointing that OSHA would 

needlessly demonize employers and pervert the intent of OSHA’s “no-fault” recordkeeping 

system in order to please its friends in organized labor. 

 

Committee Republicans support common-sense policies to reduce injuries, illnesses, and 

fatalities in workplaces, but believe this proposed rule will do nothing to achieve that outcome. 

More paperwork does not lead to safer workplaces. This proposed rule completely ignores the 

privacy concerns of workers and the compliance realities of employers to pursue a political 

agenda and reward the administration’s union allies. We urge the Department to withdraw this 

deeply flawed proposed rule.  

 

Thank you for your consideration.  

 

 

 

 

 

 

 

 

 

 
10 How the Administration’s Regulatory Onslaught is Affecting Workers and Job Creators: Hearing Before the 

Subcomm. on Workforce Protections of the H. Comm. on Educ. & the Workforce, 114th Cong. 63 (2015) (statement 

of Bradford Hammock, Shareholder, Jackson Lewis, P.C.).     
11 Press Release, AFL-CIO, AFL-CIO Welcomes OSHA’s New Injury and Illness Reporting Rules (May 11, 2016), 

https://aflcio.org/press/releases/afl-cio-welcomes-oshas-new-injury-and-illness-reporting-rules.  
12 Improve Tracking of Workplace Injuries and Illnesses, 87 Fed. Reg. 31,793 (extension of comment period May 

25, 2022).  
13 See, e.g., Letter from Jessica Looman, Acting Wage & Hour Admin., DOL, to Rep. Virginia Foxx (Apr. 14, 

2022), https://www.regulations.gov/document/WHD-2022-0001-2456.  
14 THE WHITE HOUSE, REMARKS BY PRESIDENT BIDEN IN HONOR OF LABOR UNIONS (Sept. 8, 2021), 

https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/09/08/remarks-by-president-biden-in-honor-of-

labor-unions/. 

https://aflcio.org/press/releases/afl-cio-welcomes-oshas-new-injury-and-illness-reporting-rules
https://www.regulations.gov/document/WHD-2022-0001-2456
https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/09/08/remarks-by-president-biden-in-honor-of-labor-unions/
https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/09/08/remarks-by-president-biden-in-honor-of-labor-unions/
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Respectfully submitted,  

 

 

 

 

Virginia Foxx      Fred Keller  

Ranking Member     Ranking Member  

Subcommittee on Workforce Protections 


